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ATTACHMENT 3 – LEXMARK MAINTENANCE AGREEMENT

The parties to this MAINTENANCE AGREEMENT (“Agreement”) are:

	  Lexmark (“we”, “our”, or “us”)	
	  Customer (“you” or “your”)	

	Lexmark International, Inc. 740 West New Circle Road Lexington, KY 40550

A Delaware corporation EIN 06-1308215

Attn: Director, Contracts
	Customer for Life Address
City, State Zip

A State corporation EIN 12-3456789

Attn: Contact name



1. TERM. This Agreement is effective as of  Date and will remain in effect so long as any Schedule Term is continuing.

2. DEFINITIONS

“Charges” means one or both of the following as set forth in Exhibit A: (i) a fixed periodic payment (“Recurring Charge”) and (ii) a variable payment based on consumption or wear factors (“Usage Charge”).

“Equipment” means the Lexmark-branded office imaging equipment listed on a Schedule. Equipment also includes parts, replacements, and accessories provided by us.

“Schedule” means an asset registration acceptance summary substantially in the form of Exhibit B signed by you and accepted by us. Each Schedule is an independent agreement and incorporates and is subject to the terms of this Agreement.

“Schedule Term” means the duration of a Schedule commencing on the start date specified on the Schedule and continuing for the stated number of months and any extension or renewal period which we agree to in writing.

“SLA” means the service level agreement specified in Exhibit A for maintaining the Equipment, including time to first call and resolution.

3. METER READS. We may install automated data collection tools consisting of hardware and/or software to obtain periodic meter readings from the Equipment of the actual page volumes produced. If we are unable to obtain automated meter reads or we agree to obtain the data manually then you will provide us with true and accurate meter reads at the times and in the manner we specify. 
4. MAINTENANCE SERVICE

You will:

(a) Use the Equipment in the manner for which it was intended and in conformity with the manufacturer’s instructions.

(b) Provide adequate space, suitable electrical service, maintain proper environmental requirements, and adequate surge protection.

(c) Allow us access to inspect or repair the Equipment upon five (5) business days’ advance notice, during normal business hours and will not relocate the Equipment without our written consent.

(d) Perform all user-required procedures described in the applicable Equipment manuals in a timely manner.

(e) Call the Lexmark Technical Support Center when Equipment service is required and assist the technician in diagnosing the problem.

We will:

(f) Provide all parts (including maintenance kits, if required) and labor to make repairs or adjustments necessary to keep the Equipment in good working order as a result of normal usage or defects in materials or workmanship. Parts required for repairs may be new or remanufactured.

(g) Dispatch a Lexmark-certified technician when service is required who will respond, on average, in accordance with the  SLA listed in the NASPO ValuePoint Master Agreement (“Master Agreement”).

We will not be responsible for repairs or replacement due to alteration, misuse, unauthorized relocation or servicing of the Equipment, or the use of supplies, parts, or accessories not provided by us.

Maintenance service is not a guarantee of uninterrupted or error-free functioning of the Equipment. If we are unable to repair or maintain the Equipment we will replace such Equipment with an identical product or, at our option, a product of equal or greater capability.

For select models of Equipment that require service, we may, at our option, ship you an exchange machine of equal or greater capability. You will return the defective Equipment to us by packing it in the materials for the exchange machine, attaching the prepaid shipping label to the box, and arranging for pickup by or delivery to the designated carrier. Any replacement Equipment that we provide may be new or an equivalent, and the defective Equipment will become our property.

5. SUPPLIES. If supply items are included in a Recurring Charge or a Usage Charge, as indicated in Exhibit A, then the following provisions will apply:

(a) All consumable items (except paper and staples) required by the Equipment for normal printing operation will be provided by us and installed by you.

(b) We may detect the need for consumables via our data collection tools, validate that need within our systems, ship the consumables, and provide email notification of such shipment to you. You will assist us in keeping shipping contact information up to date.

(c) Toner cartridges are licensed for one use. You agree to return all used toner cartridges to us using the packaging and prepaid shipping labels provided by us. You agree not to sell the toner cartridges provided by us or permit them to be used in any device other than the Equipment.

(d) At our option, we may provide toner cartridges produced with totally new parts or used parts.
(e) Toner cartridge yields are determined by us in accordance with ISO standards which approximate 5% toner coverage on a single side of an A4 sheet of paper. A duplexed A4 page and an A3 page each count as two impressions. Realized cartridge yields may be lower due to greater print density, premature cartridge replacement, or other factors beyond our control.
(f) We reserve the right to terminate the supply of toner cartridges in the event we determine, after due enquiry and in our reasonable discretion, that the quantity of toner cartridges shipped is excessive given the volume of pages billed due to fraud, misuse, or breach of this Agreement.

(g) If we relied on historical page volume or coverage information provided by you as a basis for this Agreement and your actual page volume or coverage is greater by 10% or more during the first six months of a Schedule Term then we may, at our option, adjust applicable Charges, provided that such adjustments shall be commensurate with the excess page volume or coverage.

6. PAYMENTS. We will invoice Charges at the frequency and rates specified in Exhibit A together with applicable taxes. This pricing shall not exceed the pricing listed in the Master Agreement. You will pay us within 30 days from the date of each invoice. After forty-five (45) days, we may assess overdue account charges up to a maximum rate of one (1) percent per month on the outstanding balance pursuant to the requirements and limitations of §24-30-202(24)(a), C.R.S. 

7. DEFAULT AND REMEDIES. You will be in default under this Agreement if: (a) you fail to remit to us any payment within forty-five (45) days of the invoice date; (b) you fail to observe or perform any other material term, covenant, or condition of this Agreement and such failure continues for thirty (30) days following receipt of written notice from us; or (c) a petition is filed by or against you under any bankruptcy or insolvency law.

In the event of your uncured default we may, at our option, do one or more of the following: (a) terminate this Agreement or the applicable Schedule; (b) suspend or terminate maintenance services and/or the provisions of supplies; or (c) collect all past due and current Charges together with interest at the rate of 1% per month on any amounts that are more than 45 days delinquent.

These remedies are cumulative, in addition to any other rights or remedies available at law or in equity, and may be exercised concurrently or separately. Any failure or delay to exercise any right shall not operate as a waiver of any other right or future right.

8. RESERVED.

9. NOTICES. All notices and communications must be in writing and sent by postal mail or by overnight courier to the other party at its respective address above and shall be effective on the day received.

10. MISCELLANEOUS. In the event of a conflict between this Agreement and a Schedule, the Schedule shall take precedence over this Agreement, providing the Schedule does not conflict with the terms and conditions in the State’s Participating Addendum or the Master Agreement. 
This Agreement may not be modified other than by written agreement of the parties. Any provision of this Agreement which for any reason may be held unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective without invalidating the remaining provisions of this Agreement.
This is the entire agreement we have with you on the subject matter hereof and is subject to the laws of the Purchasing Entity. 
IN WITNESS WHEREOF, the parties have each caused this Agreement to be executed and delivered by a duly authorized representative as of the date first above written.


	  Lexmark International, Inc.	
	
	  Customer for Life	

	Authorized Signer
	
	Authorized Signer

	Name
	
	Name

	Title







































	
	Title






Exhibit A – Pricing
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